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GAZETA SADO

WARSZAWSKA.

Czy autor, kompozytor i artysta majg istotne,
z natury rzeczy wyplywajace prawo wlasnosci d‘f
3 utworzonego przez siebie dzieta, czy tez tworey ci
| Gt eyt i | 00y o] KOTZYStajg jedynie z przywileju, udzielanego im
| przez prawodawcg, w zamian za wySwiadczane

PRAWA AUTORSKIE.

w éwietle postulatéw praktyeznych. *)
— B —
W Kwietniu roku zesztego odbyl sig¢ w Peters-

.E N

Warsiawa (nia 27 Caerwea 1908 ok,  Rak Xexu.

burgu pierwszy Zjazd drukarski, zwolany przez To-
warzystwo techniczne. Sprawami drukarskiemi usta-
wa. tego Zjazdu mienila ,wszystkie galezie pracy, do-
tyczgee rozszerzania i wyda.warllia za ;‘)(?.moca,'druku

A

Owagi uad projekiem ministra sprawiedliwogei
; 0 prawach antorskich do ntwordw literatury,
] muzyki, sztuki 1 fotografji.
;i'e;;;;zy”wzrj;;}f *drukarski, albowiem — wedlug

ofwiadczenia czlonka Zjazdu, senatora A. Gerke—.-
prace odnognej (pierwszej) sekeyi majg slui.yé komi-
syi do ulozenia nowego kodeksu cywilnego, jako wa-

* zny przyczynek do prawodawezego rozstrzygniecia

tyle spornej W nauce kwestyi praw autorskich,

Mo 6.

GAZETA SADOWA

WARSZAWSK

 Worava dui § Lntega 108 ke, Rok MNWL__

Czy stuzy autorowi wieczne prawo do utworzo-

nego dziela?

Czy prawo reprodukcyi jest wieczystem?

d
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. —
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AZETA SADOWA
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Prajezynek do teorji prawa aulorskiego.”

Kwestja wlasnofci literackiej, czyli tak zwanego
prawa autorskiego naleiy do najtrudniejszych zagad-
niei w zakresie prawodawstwa, Zachodzi bowiem
pod tym wzgledem nieskoficzona ilosé poglgdéw, przyj-
mowane 83 najrozmaitsze kryterja 1 normy, a czas
trwania opreki prawodawczej nad wytworami ducha
ludzkiego jest w kazdym kraju nieledwic odmieunie
okreglony.

Te same przyczyny sprawiajg, Ze i teoretycsne
ustalenie podstaw prawa autorski-go spotyka s¢ tak-
ze z temi samemi trudno$ciami, Idzie zag o to, ahy
moZna bylo wprowadzié pewien jednakowy we wszy-
stkich prawodawstwach systvm przyna;mniej co do
terminu opieki pafistwowej.

Wprawdzie obecnie doszlifmy juZz do lego, Ze
wyrobil 8¢ pewien staly typ instytucji prawa autor-
skiego we wszystkich prawodawstwach najrozmaitszych
zne
na
0z6
na
res
8ig
od minimum lat pigoiu do maximum lat ofindziesig-
ciu; przewaZnie jednak oznaczony bywa na lat pigé-
dziesiat.



BACK INTO HISTORY (2)

1918 1920 1934

O - @ -

1919 1926




RZECZYPOSPOLITEJ POLSKIEJ.

18 stycznia Ne 3. Rok 1922,

16. OSwiadczenie Rzad
itej Polskiej do mi

ja 1921 roku w przedmiocle przystapienia Rzeczypospo-
rencfi, dotyczacej ochrony utwordw literackich { arty-

stycar W 86 r., a przejrzane) w Berlinie 13 Hsto-
pada D BCeE fo @ RN E Vel el 49
16.

Oswiadczenie Rzadowe
z dnia 12 meja 1921 r.
w przedmiocie przystapienia Rzeczypospolitej Polskiej do migdzynarodowej Konwencli, doty-

czgcej ochrony utwordow literackich i artystycznych podpisane] w Bernie dnia 9 wrzesnia
1886 r., = przejrzanej w Berlinie 13 listopada 1908 r,

Podaje sig niniejszem do wiadomoéci, Ze w wykonaniu art. 19 an. I, Tralitatu Pokoju migdzy Pasistwa-
mi Sprzymierzonemi | Stowarzyszonemi a Polska, |

dpisanego w Wersalu dn. 28 czerwca 1919 r. a raty-
31 lipca 1919 r. (Dz. U. R P. r. 1920 Na 150,
poz. 720). Rzad Polski przyst ia 1920 r, do Kenwencji migdzynarodowej, dotyczacej
ochrony utworéw literackichi artystycznych, podpisanej w Bernie d. 9 Snia > 1., przejrzane] w Berlinie
13 listopada 1908 r., wraz z protokulem dodatkowym, podpisanym ie d. 20 marca 1914 r., o tresci
nastgpujacej:

fikowanego przez Poiske zgod

>

Prof. Dr Fryderyk Zoll (1865-1948)
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DE

[/ASSOCIATION INTERNATIONALE

POUR

LA PROTECTION DE LA PROPRIETE INDUSTRIELLE
3G° ANNTE

N 4, 2° SERIE. — 1932.

CONGRES 1

It is rather remarkable that, as will be seen, as early as 1900, it was recognized
in the Paris International Convention that there was an imperative need of achiev-
ing an international ordering of competitive relationships by providing against acts
of unfair competition. But it was at the Conference of The Hague in 1925 that
the nature of the problem was fully recognized.
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" ywa, Varsovie.
At that Conference, Professor Zoll {,wiejska, Varsovie.

16-21 of the University of Cracow, representing Poland, made an illuminating statement  arszalkowska, Varsovie.

| on unfair competition.

LECOMITEEXE ____
2627 JUIN 1931

=S
C% 2

PARI3

LIBRAIRIE CLASSIQUE EUGKENE BELIN
8, RUE FEROU, 8

1933

n, Vorsovie.
rue Hoza, Varsovie,
TR EECRUMIAT RUNATOW -RURATOWSKT, 1V, FUe Trebacka, Varsovic.
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Stefan Czaykowski, président de I'0Offce de brevets, 2, rue Elektoralna, Varsovie.
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COPYRIGHT ACT OF 1926

the core concept & basic assumptions shared with protection against
unfair competition law

* the attractive force exercised on the buying public
e an intangible kind of property
* it may be infringed in two ways:

when appropriated or encroached upon
when the attractive force is injured or its value diminished



COPYRIGHT ACT OF 1926

the first copyright legislation to capture the concept of
“work” as the subject matter of copyright

“any manifestation of spiritual activity
— upon its coming into existence — bearing the features
of individual creativity”



COPYRIGHT ACT OF 1926

vs definition by example

“The expression “literary and artistic works” shall include every production in the
literary, scientific and artistic domain, whatever may be the mode or form of its
expression, such as books, pamphlets and other writings; lectures, addresses,
sermons and other works of the same nature; dramatic or dramatico-musical
works; choreographic works and entertainments in dumb show; musical
compositions with or without words; cinematographic works to which are
assimilated works expressed by a process analogous to cinematography; works of
drawing, painting, architecture, sculpture, engraving and lithography;
photographic works to which are assimilated works expressed by a process
analogous to photography,; works of applied art; illustrations, maps, plans,
sketches and three-dimensional works relative to geography, topography,
architecture or science.”

The Berne Convention



COPYRIGHT ACT OF 1926

* the copyright as:

a single, comprehensive right — not a bundle of specific powers
—> presumption of copyright ownership

an exclusive right, with erga omnes effect, enforceable against
anyone infringing it

a natural, innate right, not conferred by law

* moral rights (droit moral) given priority over economic rights —
comprehensive & universanrotection
not limited to specific, detailed personal interests
regardless of time, place & nationality
independent of economic rights



. RZECZYPOSPOLITEJ POLSKIEJ.

14 maja , _ - Ne 48. Rok 1926.
TRESC
USTAWA: ,
Por: 286—z dnin 29 marca 1926 r. o prawis antorskiem . . [ 0 0 4 4 4 e s o0 o4 40w 573

ROZPORZADZEMIA RADY MINISTROW:

Poz.. 287—:z dnia 30 kwietnia 1925 r. o rozciagnigciu na obszar Spisza | Orawy, naletacy do Rzeczy-
pospalite] Polskie], mocy obowlazujace] ustaw o zalatwianlu zatargéw zbiorowych pomigdzy
pracodawecami a pracownikami FalnPmi = . . . 0 4 & e 4 & s s ox s ow o ow s '. 579

288~z dnia 30 kwietnia 1926 r. o utworzeniu z obszaru dworskiege Brodziszewo W powlecls sza-
motulskim w wojewddztwie pornadskiem gminy wiejskie] o tej samej nazwle , ., ., . . . 580
289—: dnia 30 kwietnla 1926 r. o zezwelsniu gminie wiejskie] Czersk w powiecie chojnickim
w wojewddztwie pomorskiem na przyjecle ustroju wedlug pruskie] o:djna:]i migjskiej dla
szedclu prowincyj wschodnich z dnla 30 maja 1853 r. (Zb, Ust, pr. st 2601}, . . .+ &+ . 580
290—2 dnia 30 kwietnia 1926 r, o zmianie granic gminy miejskiej Monasterzysha w po’w‘iecte bu-
czackim w wojewSdztwie tarmopolsklem . . , . .+ . s 4 s 4 & s ow o= o8 oa oo 580

OBWIESZCZENIE PREZESR RADY MIMISTROW:
Poz. 291—:z dnia 8 maja 1926 r, w sprawie sprostowanla bladu w rozporzadzeniu Rady Ministréw
2 dnia 31 marca 1926 r, o podathu WoiSKOWYM, « o« o« & 4« . R 580

Art. 14 W zakresie utworéw muzycznych wol-
no, pod warunkami art 16

1) przytaczaé w dzielach naukowych 1 literac-
kich, albo w podrecznikach male ustepy kompozycy]
muzycznych lub odrebne utwory w calosci, o ile
prace te zostaly jui wydane;

286, . Diiela z zaki
i plastycznych: ry
litograficzne, rzeibi
A ne, dziela sziukl zc

i przemysiu, bez
i wartosd materjalu
mane w podobny
naukowe, mapy, |
wszelkiego rodzaju,
2 ochrony :nrdmno

Ha mocy art, 44 Konstytucjl oglaszam ustawe na:
stgpujycej tredci:

Ustawa s
z dnia 29 marca 1926 1"
o prawie autorskiem.

ROZDZIAL 1

Postanowlenia ogélne.

2) rozpowszechnia¢ wydane dziela muzyczne
przez ndna}mnwame egzemp]arz}r. przez wyglaszanie

Przedmiot prawa autorskieg)

Art. 1. Przedmiotem prawa autorski
od chwili ustalenia w jakiejbadt postaci
2ywem, pismem, drukiem, rysunkjem, barwa, br grafjach, lub chot

e TSR N TR

ROZDZIAL 1L
Ograniczenie praw autorskich

Art. 13. W dziedzinie pismiennictwa wolno
kazdemu, pod warunkami art. 16:

1) przedrukowywaé w dziennikach artykuly
z innych dziennikéw, ogloszone bez zastrzeienia;
wolnos¢ przedruku nie obejmuje jednak artykulow
tresci naukowe] i literackiej;

) przedrukowywaé w czasopismach lub w dzie-
tach, przeznaczonych na publikacje tego rodzaju,
mowy, wygloszone na zebraniach lub rozprawach
o charakterze publicznym, ¢o jednak nie uprawnia
do zbiorowego wydania mow jednej osoby;

3) przytacza¢ w dzietach, stanowiacych samo-
Istng celos¢, dla wyjasnienia lub nauczania male
ustepy z wykladéw, méw, oraz innych utworéw na-
ukowych i literackich, a z drobnych utworéw naj-
wyzej trzy z jednego dziela, ale dopiero, gdy prace
te zostaly juz wydane w ksiatkach; do antologji
wolno robi€¢ zapoZyczenia 2z cudzych utworéw, czy
to drukowanych w ksiazkach, czy w czasopismach,
ale dopiero po $mierci autoréw, z ktérych dziel
czerpie sig urywki;

4) podawa< krétkie streszczenia utworéw oglo-

szonych Jub wystawionych;

‘diwigkiem, mimika, rytmika) ka!dwﬁgue]aw dziatal- osab,
nodci duchowe], noszacy ceche os tej twdrczosci,
Naleia tu w szczegdlnodei : RArt. 2. Przer
Dziela, utrwalone slowem Zywém, pismem, macienie, przystose
drukiem; mowy, referaty, wyklady, kazania, impro- slenie na film kine
wizacje, listy, pamietniki; wydane i niewydane ksia- strumenty mechani
ki, breszury, artykuly oraz przygelowaweze do nich tem prawa autorsk
narzuty, plany, zarysy i szkice; caly cbszar produk- wa zalely od zex
cji literackie], naukowe], a takie praktyczne], o lle prawo autorskie).
estatnia pesiada dlady indywiduainege ujgcla tredcl.  prawo autorshie <
Kempozycje muzyczne wszelkiego redzaju, czy lenie traci moc, j
to samoistne, czy rwiazane ze stowem,

siq ¢pluly. albo jeieli Wj-'h':rhanllt stz
dows ebchodu narodoweqe, lub ted
stwo muiycrne arzadrza wykonania
dia syych cztonkow. Mie wolno wsza
cdziela scenicznego w teatrze,

w przeciagu lat pieciu,

5) rozpowszechnia¢ wydane dzielo przez cdnaj-

wyglaszanie wykiadéw, recy-
ydany utwoOr scCeniczhy wolno wystawiac, lecz nie

w teatrze | nie w celach zarobkowych;

6) uiy¢ jut wydanych drobnych urywkdw utworu

poetyckiego Iub drocbnych utwordéw poetycluch Jako
tekstu nowego utworu sztukl muzycznej.
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RZECZYPOSPOLITEJ POLSKIEJ.

17 utego Ne 12

Rok 1927

TRES G
ROIPORZADZENIE RADY MINISTROW
Poza 94—z drin 3 Nutage 1927 1. w sprawis smisny satawy Towarzysiwa Kradytowngo Zienskiegs w War-
G s ¢ 5. v MR R AL B AN BB et G, Gt e R .
ROZPORZADZEMIA MINISTROW:

Poz: 95 Skarty ¢ dva 29 godsle 1526 v. wrdse v porscemienty 2 Ministrant Speaw Weanstranych
1 Spraw Wopkawych w el wiltamie estavy  dole 2 slerprda 1926 ¢, o podatke od nnn.
96—Skartu 7 dnds 74 siycania 1927 1, wydins w p z NI Spea
w gprawle alzzeals measta tocx o § Kxxy pod wegl

patesnowych o4 zekiaddw speaedady wina, piwa | mO&I . , . . & - . « & - 4« « o
97—Pceat | Telngaddw 2 dais | Jege 1927 f, W Sprewia doeplaly za procayikd Salowe z Pobiki

40 Fraku 1 Perst, peaewcions d ™ 3 Bajut (Beyroufs)—Sagdad, .
98.Poczl | Telegaldw 2 drfla D lutego 1927 v w sprawio zmiany rw«mdmnh zﬁh?’ldﬂwh

1925 1, o wprowedsesis v cbieg pecatowych mactdw Jetnicayeh, | g el 8 e R

OSWIADCZENIE RZADOWE

Poxa 99z dola 16 Mtegy 1937 x, w rpeawis Japewnfonia chywalslom Ruoazypoapsiie) Pokkie] na
ebsamrze Standw Zjpednsczoaych Ameryki echrony w dsedsnie praw sulteskich

-----

1

And whereas satisfactory official assurances have been
received that on and after February 16, 1927, eitizens of
the Tinited States shall be entitled to obtain copyright
for their works in Poland which is substantially equal to
the protection afforded by the copyright laws of the
United States, including rights similar to those provided
by section 1 (e) of the copyright act of the United States,

99.

Oswiadczenie rzadowe
-z dnia 16 lutego 1927 r

w sprawie zapewnienia obywatelom Rzeczypos-

politej Polskiej na obszarze Stanéw Zjednoczo-

nych Ameryki ochrony w dziedzinie praw
autorskich.

Z uwagi na postanowienie art. 5 punkt 4 usta-
wy z dnia 29 marca 1926 r. o prawie autorskiem
(Dz. U. R. P. Ne 48, poz. 286) podaje sie
niniejszem do wnadomoscn. ze na podstawie Prokla-
macji Prezydenta Stanéw Zjednoczonych RAmeryki
z dn. 16 lutego 1927 r. zapewniong zostata ochrona
praw autorskich obywatelom Rzeczypospolitej Pol-
skiej na obszarze Stanéw Zjednoczonych Ameryki.

Minister Spraw Zagranicznych: August Zaleski

approved March 4, 1809,
Now, therefore, I, Calvin Coolidge, President of the
TUnited States of America, do declare and proclaim

specified in sections 8 (b) and 1 (e) of the act of March 4,
1809, will exist and be fulfilled in respect to the citizens
of Poland, and that on and after February 16, 1927, citi-
zens of Poland shall be entitled to all the benefits of the
act of March 4, 1909, including zection 1 (¢) thereof and
the acts amendatory of the said act.

That on and after February 16, 1927, the conditions , "z ™ "
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PUBLIC CONSULTATION

2011

2012

2013

2014

2015

First proposal of
directive on orphan
works

The Professors Group

4 h

Second proposal of

directive on orphan
works

Workhops on
Copyright Reform

Opening Report

The Copyright Forum

!l
Public consultation

on public interest
purposes and public

domain
[ Iy

i
Public consultation
on EU copyright
reform

The Copyright Forum

Public consultation
on the draft law

The Copyright Forum

d D

Final report on public
consultation on the
draft law

Public consultation

on ,A Digital Single

Market Strategy for
Europe”

W

.

J
Public consultation
on draft regulations
to the Copyright Act

A




THE COPYRIGHT FORUM

* launched on January 2013 by the Minister of Culture and National
Heritage

* an ongoing platform for discussion and debate on copyright and FORUM

related rights, the review of the existing legislation and setting out
directions for change PRAWA
AUTORSKIEGO

e 77 permanent participants + debaters admitted on request
professional associations of individual creators and performers
copyright collecting societies
creative industries
chambers of commerce
cultural institutions
NGOs
commercial users



THE COPYRIGHT FORUM

e 7 sessions

March 27, 2013 — orphan works & out-of-commerce works

June 6, 2013 — orphan works, out-of-commerce works &
domaine public payant

October 2, 2013 — limitations & exceptions for public interest
purposes, public lending right

December 9, 2013 — criminal enforcement of the copyright law

January 29, 2014 — public consultation on the EU copyright
reform

November 19, 2014 — content licensing

October 21, 2015 — extended collected licensing

FORUM
PRAWA

AUTORSKIEGO



COPYRIGHT ACT OF 2015

first draft issued on September 24, 2014
further drafts released on:
October 9, 2014
public consultation held until November 12, 2014
January 29, 2015
February 26, 2015
March 30, 2015
April 29, 2015
the bill introduced to the Parliament on May 22, 2015
the law passed on September 11, 2015
announced and published on October 19, 2015
in force since November 20, 2015



October 22, 2015

REGULATORY LAW

October 23, 2015

application form to
register out-of-
commerce works

i i

ll ik
specification of sources
to be consulted as part

of orphan works

diligent search &

documenting the
search results

i A

announced November 4,
2015

announced November 6,
2015

in force since November 20,
2015

in force since November 20,
2015

October 23, 2015

qll Il
rules for competition
for a collecting society
to be authorised to
conclude agreements
for use of out-of-
commerce works

b i

announced November 9,
2015

in force since November 20,
2015

November 2, 2015

il lii

rules for PLR payments
and competition for a
collecting society to be
authorised to distribute
payments

e I

announced November 20,
2015

in force since November 20,

2015




DIRECTIVE 2001/29/EC

on the harmonisation of certain aspects

of copyright and related rights
in the information society



TEACHING & RESEARCH

1994-2004

Research and educational institutions are
allowed to use published works in the original
and in translation for the purpose of teaching
or their own research and to make copies of
parts of a published work to this end.

2004-2015

Research and educational institutions are
allowed to use works communicated to the
public in the original and in translation for the
purpose of teaching or their own research
and to make copies of parts of a work
communicated to the public to this end.

2015-

Educational institutions, higher education
institutions and research entities within the
meaning of the Research Financing Act are
allowed to use works communicated to the
public in the original and in translation for the
purpose of illustration for teaching or
scientific research and to reproduce minor
works communicated to the public or parts
of larger works to this end.

Whenever works are made available to the
public in such a way that members of the
public may access them from a place and at a
time individually chosen by them the use of
works is only allowed for a restricted group of
learners, teachers or researchers who are
identified by beneficiaries of the exception.



TEACHING & RESEARCH

the use of published works

- J

L 4

( )

for the purpose of teaching or their
own research

\ 4

making copies of parts of a published
work

-

-

the use of works communicated to
the public

~

J

4

-~

for the purpose of teaching or their
own research

~

9

making copies of parts of a work
communicated to the public

the use of works communicated to
the public

4

for the purpose of illustration for
teaching or scientific research

L 4
i i
reproducing minor works
communicated to the publicin
whole or larger works in parts
N\ J
4
il I

¢

the use of works through the
Internet allowed for a restricted
group of learners, teachers or
researchers who are identified by
beneficiaries of the exception

4




eare libraries (not) educational institutions?



PROVIDING ACCESS & REPRODUCTION

1994-2004

Libraries [, archives and schools] are allowed to:

1)

2)

make available free of charge, within their
statutory duties, copies of published works,
make or request the making of single copies of
published works which are no longer available
in the marketplace for purposes of
supplementing and preservation of their own
collections and making them available free of
charge.

2004-2015

Libraries [, archives and schools] are allowed to:

1)

2)

3)

make available free of charge, within their
statutory duties, copies of works communitated
to the pubilic,

make or request the making of copies of works
communicated to the public for purposes of
supplementing, preservation or protection of
their own collections,

make collections available for research or
general study by terminals installed on their

premises.

2015-
[Educational institutions, higher education
institutions,  research  institutes (if offering

postgraduate education),] libraries [, museums and

archives] are allowed to:

1) lend, within their statutory duties, copies of
works communicated to the public,

2)  reproduce works from their own collections for
purposes of supplementing, preservation or
protection of those collections,

3) make collections available for
general study by terminals installed on their
premises

- if the reproduction or distribution are made without

research or

any purpose of direct or indirect economic advantage.
Reproducing may neither increase the number of
copies nor enhance collections to be lent or made
available to the public.

The statutory exception for providing access to
collections by terminals does not apply to collections
made available under a prior purchase or license
agreement with a rightholder.



1) make available free of charge,
within their statutory duties, copies
of published works

1) make available free of charge,
within their statutory duties, copies
of works communitated to the
public

3) make collections available for
research or general study by
terminals installed on their premises

PROVIDING ACCESS

4 )

1) lend, within their statutory duties,
copies of works communicated to
the public

3) make collections available for
research or general study by
terminals installed on their premises

o )

. 4
s N
Reproduction may neither increase

the number of copies nor enhance
collections to be lent or made

available to the public.
\ J

4
il I
The statutory exception for providing
access to collections by terminals
does not apply to collections made
available under a prior purchase or

license agreement with a rightholder.
- 4




2) make or request the making of
single copies of published works
which are no longer available in the
marketplace for purposes of
supplementing and preservation of
their own collections and making

them available free of charge

o J

REPRODUCTION

/

o

2) make or request the making of
copies of works communicated to
the public for purposes of
supplementing, preservation or
protection of their own collections

4 )

2) reproduce works from their own
collections for purposes of
supplementing, preservation or
protection of those collections

o J

4

-
Reproducing may neither increase

the number of copies nor enhance
collections to be lent or made

available to the public.

~




* no legal definition of “a copy” of a work

e exceptions for libraries — interrelated or
independent?

* “supplementing [...] [their own] collections” under
the current statutory exception



DIRECTIVE 2006/15/EC

on rental right and lending right

and on certain rights related to copyright in the
field of intellectual property



PUBLIC LENDING RIGHT

lendings by public libraries only
more that 80% of all libraries in Poland — 8094 establishments
more that 50% of all library book collections
more than 60% of all expenditure on book collections
80% of all acquisitions to library book collections (in number of volumes)
nearly 90% of all lending (including book lending) for out-of-library use
exemption for on-the-spot reference use
loan-sample scheme — 60 public libraries
works expressed in words, produced or published in Polish, in a printed format
over 80% of all expenditure on public library collections

over 90% of all lendings by public libraries for out-of-library use



PUBLIC LENDING RIGHT

* 5% of the value of acquisitions by public libraries in the previous calendar year
* beneficiaries:

authors of works expressed in words, originated or published in Polish, in a printed
format

translators into Polish of works expressed in words, originated in a foreign
language and published in Polish

co-authors (?) of such works whose contribution is a visual work
editors of works expressed in words and published in Polish

* remuneration payments & operating costs met by the State

e administration by a collecting society appointed by competition

* right to PLR remuneration subject to registration by a beneficiary



PUBLIC LENDING RIGHT

Collecting society = m Creators & translators  m Editors
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DIRECTIVE 2012/28/EU

on certain permitted uses
of orphan works



ORPHAN WORKS




ORPHAN WORKS

eligible institutions

archives
educational institutions
higher education institutions

reseach institutes (if offering
postgraduate education)

libraries
* museums
e film & audio heritage institutions

e public-service radio & TV
broadcasting organisations

non-commercial use only —
in order to achieve aims
related to the public
interest mission of a
beneficiary

e reproduction

e making available to the publicin
such a way that members of the
public may access works from a
place and at a time individually
chosen by them



ORPHAN WORKS

works never
published or
broadcast if made
publicly accessible
by an eligible
institution with the
consent of the
rightholders

works fixed
in
phonograms

works
published in
books, journals,
newspapers,
magazines or
other printed
writings

works in
collections of
eligible
institutions

audiovisual

works

works commissioned or
incorporated into
audiovisual works or
fixed in videograms for
the purpose and to the
extent of using an
audiovisual work or a
videogram as a whole



ORPHAN WORKS

never published or

artistic broadcast if made
performances publlcly accessible by
scholarly & an eligible institution
critical with the consent of
_p the rightholders
editions
subject matter phonograms
of related rights -
videograms
first
editions

programme
broadcasts



ORPHAN WORKS

anonymous
works
works in
collections of
eligible
pseudonymous institutions
works
visual works
not contained
in printed

writings

works not
originated in the
EU or the EEA

audiovisual works, works
commissioned or included
into such works, works fixed
in videograms, works fixed in
phonograms produced by
public broadcasting
organisations since January 1,
2003



ORPHAN WORKS

made publicly accessible

by an eligible institution journals & private not made publicly
with the consent of the diaries collections accessible by an
rightholders but one eligible institution
cannot reasonably assume with the consent

that the rightholders of the rightholders

would not oppose to

reproducing them or

making them publicly
available on the Internet

works / subject matter of
related rights

held in collections of

eligible institutions anthulfrl[an
: marke
private never published or
writings broadcast
private

correspondence



ORPHAN WORKS

* item-by-item & base-by-base search

* sources to be consulted specified in the regulatory law — no
optionality

* a trap of good faith
an independent condition to be met by a user (?)
sources to be consulted — necessary but insufficient
no presumption of diligence (?)
no provision for a reasonable search



ORPHAN WORKS

* the case for intestate succession (article 935 § 1 of the Civil Code)

,If the deceased leaves no spouse, relatives by consanguinity or children of the deceased'’s
spouse called to the succession by law, the estate falls to the municipality of the deceased's
last place of residence as the statutory heir. If the deceased'’s last /olace of residence in the
Republic of Poland cannot be established or the deceased's last place of residence is
abroad, the estate falls to the State Treasury, as the statutory heir.”

* the hurdle of nonresponsiveness

* no time limit set for keeping evidence supporting the diligent search

the preliminary draft required to keep the evidence until the user got informed that the
copyright to the work had expired



who does the search?



ORPHA

a prospective
reappearing
author/rightholder
may prohibit any
further use of the
work

a statutory
indemnity clause —
any claims for
royalties by a
prospective
reappearing
author/rightholder
made against the
collecting society

Y\

agreement with a
collecting society
managing the rights
to a certain type of
works to pay
royalties due to a
reappearing
author/rightholder
before making use
of a work

Preliminary
draft

s NORKS

royalties retained by
the collecting society
for 3 years, to be
transferred
afterwards to the
Fund for Promotion
of Creative Activity
held by the Minister
of Culture and
National Heritage

the amount of
royalties depending
on the public interest
fullfilled by the use
of the work



ORPHA™ WORKS

a prospective
reappearing
author/rightholder
cannot put an end
to further use of
the work until the
license is
terminated

royalties for a
reappearing
author/rightholder
paid through the
collecting society

a voluntary non-
exclusive license
agreement by an
eligible user with
a collecting
society

Preliminary
draft

for no more
than 5 years

other types of use
than covered by
the Directive

works published
or broadcast for
the first time on
the territory of
Poland



ORPHAN WORKS

e 4 institutions from Poland have been registered in the EUIPO (OHIM)
databases, including the Ministry of Culture and National Heritage
and the National Library of Poland

 a search by the National Library of Poland for one illustrator has been
under way for 6 weeks by now

* 1 inquiry has been received by the National Library of Poland

* no orphan works from Poland have been recorded in the EUIPO
databases so far



MEMORANDUM OF UNDERSTANDING

Key Principles on the Digitisation and Making
Available of Out-of-Commerce Works



OUT-OF-COMMERCE WORKS

works published in

books, journals, first editions,

newspapers, schqltgrly; &
magazines or other cr! !ca
editions

printed writings if
they are not available
in stock for purchase
with the consent of
the rightholders

in digital formats

available to the
public in such a way
that members of the

in tangible copies
sufficient to meet
the reasonable

needs of public may access
purchasers other than works from a place
copies available and at a time
from second- individually chosen
hand sellers or by them
antiquarian

bookshops



OUT-OF-COMMERCE WORKS

published for the works held in Othef tha'.“

Y I translations into
Irsjcerritory i collections of Polish of works
Poland before eligible Wh'.Ch orlg;]nated
May 24, 1994 institutions il

language



OUT-OF-COMMERCE WORKS

eligible institutions

e archives
educational institutions
higher education institutions

research entities within the
meaning of the Research
Financing Act

cultural institutions

non-commercial use only —
in order to achieve aims
related to the public
interest mission of a
beneficiary

e reproduction

e making available to the publicin
such a way that members of the
public may access works from a
place and at a time individually
chosen by them



OUT-OF-COMMERCE WORKS

e agreement by an eligible institution with a collecting society
appointed by competition

* the collecting society held responsible for verification whether the
work is no longer commercially available

* the work recorded in the register for out-of-commerce works on
application made by the collecting society

e presumption of management of outsiders’ rights

* any outsider may opt out of the scheme within 90 days of the entry of
the work as out-of-commerce being revealed or withdraw particular
works at any time



OUT-OF-COMMERCE WORKS

No competition for a collecting society to be authorised
to conclude agreements for use of out-of-commerce
works has been announced yet



LAST BUT NOT LEAST

“It is everything to have your army moving
forwards and confident. [...] There is nothing
worse than being forced to turn and fight.”

The Constant Princess by Philippa Gregory



LAST BUT NOT LEAST

e first things first

* keeping an eye on the law-making process
* “no time for silence” (Joel Blackwell)

* every voice counts

*and who is my ally?

* like Caesar’s wife
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